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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
[AA-660-08-4121-02] 

Federal  Coal  and  Other  Solid  Mineral 
Leases;  Royalty  Reduction  Guidelines 

agency:  Bureau  of  Land  Management, 
Interior. 


ACTION:  Notice  of  proposed  action. 

summary:  Notice  is  hereby  given  of  the 
Bureau  of  Land  Management's  (BLM) 
intent  to  amend  its  procedural  document 
entitled  “Royalty  Rate  Reduction 
Guidelines  for  Solid  Minerals,”  based  on 
a  BLM  royalty  rate  study.  The  guidelines 
implement  section  39  of  the  Mineral 
Leasing  Act,  and  were  issued  on  June  26, 
1987,  (52  FR  24347,  June  30, 1987). 

DATE:  Written  comments  on  this  notice 
and  on  the  BLM  study  should  be 
submitted  by  October  4, 1988. 

ADDRESSES:  Copies  of  the  guidelines 
and  of  the  BLM  royalty  rate  study  can 
be  obtained  from:  Bureau  of  Land 
Management,  Office  of  Public  Affairs, 
1800  C  Street  NW..  Room  5600, 
Washington,  DC  20240.  Comments 
should  be  sent  to:  Director  (140),  Bureau 
of  Land  Management,  1800  C  Street 
NW.,  Room  5555,  Washington,  DC  20240. 

Comments  will  be  available  for  public 
review  in  Room  5555  at  the  above 
address  during  regular  business  hours 
(7:45  a.m.  to  4:15  p.m.)  Monday  through 
Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bureau  of  Land  Management,  Office  of 
Public  Affairs,  1800  C  Street  NW.,  Room 
5600,  Washington,  DC  20240,  (202)  343- 
9435, 

SUPPLEMENTARY  INFORMATION:  Section 
39  states  in  part:  "The  Secretary  of  the 
Interior,  for  the  purpose  of  encouraging 
the  greatest  ultimate  recovery  of  coal, 
(and  a  list  of  other  minerals),  and  in  the 
interest  of  conservation  of  natural 
resources,  is  authorized  to  *  *  *  reduce 
the  royalty  *  *  *,  whenever  in  his 
judgment  it  is  necessary  to  do  so,  in 
order  to  promote  development,  or 
whenever  in  his  judgment  the  leases 
cannot  be  successfully  operated  under 
the  terms  therein.” 

In  1976  during  the  debate  regarding 
President  Ford’s  veto  of  the  Federal 
Coal  Leasing  Amendments  Act 
(FCLAA),  Congress  further  clarified  this 
authority  with  such  statements  as, 

“*  *  *  The  Secretary  of  the  Interior  can 
reduce  that  12.5  percent  to  7  percent,  5 
percent,  or  3  percent.  He  has  always  had 
the  right  to  do  that.  *  *  *  He  can  cut  the 
royalty  down  to  whatever  he  wishes.” 
(122  Cong  Rec.  25459  (August  4, 1976)). 
Further,  a  recent  Interior  Board  of 


Appeals  (IBLA)  decision  states  that  the 
authority  conferred  by  section  39  is 
discretionary  and  thus  enables  the  BLM 
to  exercise  professional  judgment  to 
make  decisions  which  best  protect  the 
economic  and  resource  interest  of  the 
United  States  as  owner  of  the  mineral 
estate  (Peabody  Coal  Company,  93  IBLA 
326,  328,  and  334  (1986)). 

To  provide  implementing  guidance  for 
the  exercise  of  this  discretion  to  lower 
royalty  rates,  the  BLM  adopted 
procedural  guidelines  on  June  26, 1987. 
The  procedures  provided  for  royalty 
reductions  in  four  categories: 

•  1.  Expanded  Recovery: 'WhsteB. 
lessee  certifies  that,  without  a  royalty 
rate  reduction,  either:  (a)  Advise 
geologic  and  engineering  conditions 
make  the  solid  leasable  mineral 
resources  identified  in  the  application 
economically  unrecoverable  at  the  lease 
royalty  rate  using  current  standard 
industry  operating  practices,  or  (b)  the 
lease  royalty  rate,  all  geologic  and 
engineering  conditions  being  the  same 
or  similar,  makes  the  solid  leasable 
mineral  resources  identiHed  in  the 
application  likely  to  be  bypassed 
because  they  are  less  economically 
recoverable  than  resources  on  non- 
Federal  leases  that  are  part  of  the  near- 
term  mining  sequence  within  the  same 
operation. 

•  2.  Extension  of  Mine  Life:  Near  the 
end  of  mine  life,  where  a  reduced 
royalty  rate  would  extend  the  period 
during  which  mining  would  occur  and 
thereby  encourage  the  greatest  ultimate 
recovery  of  solid  leasable  mineral 
resources. 

•  3.  Financial  Test — Unsuccessful 
Operations:  Where  operations  on  a 
lease  are  not  Hnancially  profitable 
under  the  terms  of  the  lease,  with  lease 
operating  costs  exceeding  lease 
production  revenue. 

•  4.  Financial  Test — Expanded 
Recovery/Extension  of  Mine  Life: 

Where  lessees  qualifying  under 
categories  1  or  2  above  request  a  royalty 
rate  reduction  to  a  level  below  the 
specified  rates  set  forth  in  the  giuidelines 
for  those  categories. 

The  BLM  is  revising  the  royalty  rate 
reduction  to  add  an  additional  category 
to  facilitate  expedited  administrative 
handling  of  certain  reduction 
applications.  The  category  would 
contain  criteria  that  recognize  the 
pervasive  existence  of  market 
conditions  associated  with  coal 
resources  on  certain  Federal  lands. 
Those  resources  occur  in  State*  where 
the  Federal  deposits  are  currently  being 
forgone  in  favor  of  deposits  on  non- 
federal  lands  due  to  the  significant 
royalty  rate  differential  between  Federal 
and  non-Federal  coal  leases.  This  new 


criterion  is  being  added  to  recognize  the 
non-competitive  nature  of  some  Federal 
coal  deposits  and,  in  order  to  promote 
development,  permits  the  exercise  of 
authority  to  reduce  royalties. 

The  following  five  criteria  will  be 
used  in  determining  whether 
applications  for  royalty  rate  reduction 
qualify  under  the  regional  royalty  rate 
differential  category.  The  applicant  must 
show  that: 

1.  The  Federal  Government  is  not 
market  dominant; 

2.  Federal  royalty  rates  are  above  the 
current  market  royalty  rate  for  non- 
Federal  coal  in  the  area; 

3.  Federal  coal  would  be  bypassed  or 
remain  undeveloped  due  to  the  royalty 
rate  differential; 

4.  The  above  conditions  exist 
throughout  the  region  or  State;  and 

5.  A  regional  royalty  rate  reduction  is 
not  likely  to  result  in  undue  competitive 
advantages  over  neighboring  regions. 

In  the  areas  where  lessees  qualify  for 
a  rate  adjustment  due  to  a  regional 
royalty  rate  differential  situation,  BLM 
personnel  will  compile  information 
regarding  royalty  rates  on  non-Federal 
coal  leases,  determine  an  appropriate 
regional  royalty  rate  for  Federal  coal 
resources,  and  publish  that  rate  locally. 

The  BLM  personnel  will  review  the 
application  for  completeness  and 
confirm  the  likelihood  of  Federal  coal 
being  bypassed  or  not  being  developed 
due  to  Ae  presence  of  a  royalty  rate 
differential. 

For  approved  royalty  rate  reductions 
in  this  category,  the  term  of  the  rate 
reduction  shall  be  to  the  next 
readjustment  date  of  the  lease  under 
consideration.  Upon  readjustment,  the 
royalty  rate  will  be  set  at  the  rate 
established  by  statute  or  regulation  or 
as  specified  in  the  lease  document. 

At  the  time  of  the  notification  of 
readjusted  terms  and  conditions,  the 
lessee  will  need  to  reapply  if  conditions 
still  exist  which  merit  a  royalty 
reduction  in  this  category. 

Applications  will  be  submitted  to  the 
appropriate  BLM  State  Director,  under 
whose  auspices  all  requisite  analyses 
and  determinations  will  be  completed  in 
accordance  with  the  guidelines.  The 
decision  to  approve  or  deny  a  royalty 
reduction  under  this  category  will  be 
made  by  the  appropriate  State  Director, 
following  coordination  with  the  affected 
Governor.  The  BLM  State  Director’s 
authority  to  act  on  royalty  rate 
reduction  applications  for  coal  leases  is 
contained  in  regulations  at  43  CFR 
3485.2(cMl). 

If  approved,  the  royalty  rate  reduction 
shall  be  in  effect  as  of  the  date  of  the 
filing  of  a  completed  application. 


Federal  Register  /  Vol.  53,  No.  151  /  Friday,  August  5,  1988  /  Notices 


29587 


Payments  made  in  the  interim  period 
between  application  and  approval  will 
be  at  the  lease  rate.  If  a  royalty  rate 
reduction  is  granted,  any  payments 
already  made  in  excess  of  the  reduced 
royalty  rate  will  be  credited  against 
future  royalty  payments.  Regional 
royalty  rate  reductions  do  not  alter  the 
legal  obligation  with  regard  to  the 
payment  of  advance  or  minimum  royalty 
in  lieu  of  annual  production  or  on  the 
“bonus"  bid  received  in  a  competitive 
lease  sale. 

These  guideline  amendments  are 
based  in  part  on  a  study  entitled  “The 
Competitive  Position  of  Federal  Coal  in 


North  Dakota,  Alabama,  and 
Oklahoma."  Comments  are  solicited  on 
both  the  study  itself  and  the  possible 
use  of  the  new  criteria  to  expedite 
consideration  for  a  royalty  reduction. 

Following  the  determinations  by  BLM 
of  an  appropriate  regional  royalty  rate 
in  North  Dakota,  Alabama,  and 
Oklahoma,  applications  from  operators 
in  those  States  will  be  accepted  for 
consideration  under  the  regional  royalty 
rate  reduction  guidelines,  as  amended  to 
reflect  this  new  category.  Application 
procedures  are  similar  to  those 
established  in  the  present  guidelines. 
However,  for  this  new  category  the 


applicant  merely  must  certify  that  its 
circumstances  are  consistent  with  those 
conditions  already  documented  for  this 
area. 

Based  on  petition  from  operators, 
affected  users,  or  Governors  of  States 
involved,  BLM  may  conduct  future 
studies  to  determine  if  other  areas  may 
be  included  in  this  category. 

)uly  26. 198a 
James  E.  Cason, 

Acting  Assistant  Secretary.  Land  and 
Minerals  Management. 
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